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[image: image1.emf]DEED OF HYPOTHEC ON IMMOVABLE PROPERTY
On this    , day of      
BEFORE Me      
	the undersigned Notary for the Province of Quebec practicing in      


APPEARED 
NATIONAL BANK OF CANADA, a bank constituted under the Bank Act (S.C., 1991, Chapter 46) and having its head office at 800 Saint-Jacques Street, Montreal, Quebec

	H3C 1A3 and an establishment at       

	herein represented by:      
,


its representative duly authorized as he or she so declares;
the notice of address for the said establishment having been registered at the land register under number 6001046;
(“Bank”)
	


AND:
	     


(“Debtor”)

WHO HAVE DECLARED AND AGREED AS FOLLOWS:
1.
DEFINITIONS
Unless the context indicates otherwise, the following words and expressions have the following meanings:

a) “CMHC” means the Canada Mortgage and Housing Corporation.

b) “Credit” means each of the credits granted to the Debtor by the Bank, including a credit granted in favour of the Debtor jointly with any other person, and, if more than one person is designated as the Debtor, a credit granted to any of such persons;

c) “Credit Agreement” means any agreement between the Debtor and the Bank in respect of a Credit, including any amendment, renewal or replacement of such agreement;

d) “Debtor” designates the person named as the Debtor in this deed (or, if more than one person is named, each of such persons) as well as any other person that becomes an owner of the hypothecated immovable and has a right to use a Credit pursuant to paragraph 9.2;
e) “Debt” means all amounts owed to the Bank by the Debtor or any other person under the Credits and the Credit Agreements, in capital, interest and costs;
f) “Hypothec” means the principal hypothec and the additional hypothec as granted under paragraphs 3.1 and 3.2 of this deed;
g) “Property Taxes” means all duties, property taxes, and other taxes which may be payable in respect of the hypothecated property.
2. The credits
2.1
Credits  The Bank may grant to Debtor one or more Credits. Each of these Credits is secured by the Hypothec where the Debtor has so agreed to in the Credit Agreement.

All Credits have the same priority, subject to paragraph 14.3;


Granting credit is at the Bank’s full discretion. When a Credit is granted to more than one persons, such Credit may be disbursed to any one of them.
2.2
Credit Agreements  The Hypothec is granted to secure the following Credit Agreements that have been or will be entered into by the Bank and the Debtor at the same time or before the Hypothec:

	[Recopy the description of the loans (types and amounts) from the “Specific Comments” section of the Specific Mandate here.]





The amount and conditions of each Credit, the interest rate and the 

terms of payment of interest and repayment of capital are determined in 

the Credit Agreements.  

3.
HYPOTHEC

3.1
Principal Hypothec
To secure the payment of the Debt and the performance of all obligations of the Debtor under this deed and under any Credit Agreement, the Debtor hypothecates the following property: 
DESCRIPTION OF THE HYPOTHECATED IMMOVABLE
	     


Other hypothecated Property
a) all present and future rents and revenues generated by the hypothecated immovable;
b) all present and future movable property which is now or hereafter physically attached or joined to the hypothecated immovable; and
c) the indemnities payable under all insurance policies covering the property mentioned in sub-paragraph a) above.

The principal hypothec is granted for a sum of       Canadian dollars ($     ), with interest at the rate of twenty percent (20%) per annum from the date of this deed.  

3.2
Additional Hypothec of 20%
To secure the payment of interest not already secured by the hypothec created in paragraph 3.1 and to further secure the performance of its obligations hereunder, the Debtor hypothecates all of the hypothecated property for an additional sum equal to twenty percent (20%) of the amount specified in paragraph 3.1.
4.
DECLARATIONs of the DEBTOR 

The Debtor declares and warrants the following:
4.1 The Debtor owns the hypothecated property       [if there is more than one Debtor, indicate the name of the person who is the owner of the immovable] which is free and clear of all real rights, hypothecs or security interests other than the following: 

	     


4.2 The rents and revenues generated by the hypothecated immovable have not been assigned to any third party.
4.3 If the Debtor is an individual, the Debtor’s matrimonial status is as follows: 

	     


4.4 More than six (6) months have elapsed since the completion of the last construction or renovation works in respect of the hypothecated immovable except, where applicable, for work in respect of which the Bank has been informed in writing.

5.
General COVENANTS
5.1 Covenants under the Credits  The Debtor promises to perform its obligations under the Credits and any Credit Agreement.
5.2 Validity and rank of the Hypothec
a)
The Debtor will take all actions and sign all documents necessary for the hypothec constituted hereby to have full effect and be constantly perfected and enforceable against third parties.

b)
The Debtor will pay, when due, all charges relating to the hypothecated property, as well as any debt which may rank prior to the Hypothec; the Debtor will deliver to the Bank, upon request, evidence that the payments referred to this paragraph have been made.

c)
The Debtor will keep the hypothecated property free of all real rights, hypothecs and security interests, save those to which the Bank has consented in writing.

5.3 Books, Records and Accounts  If the hypothecated immovable generates rents or other revenue, the Debtor will keep all books, records and accounts that a prudent administrator would keep in respect of the hypothecated property. The Debtor will allow the Bank to examine said books, records and accounts and to obtain copies of these.
5.4 Use and Destination of the hypothecated property The Debtor will not change the use, destination or nature of the hypothecated property.
5.5 Legal Person or Corporation  If the Debtor is a legal person or corporation, the Debtor will not amalgamate with another person nor commence dissolution or winding-up proceedings without the written consent of the Bank.

5.6 Obligation to Inform  The Debtor will deliver to the Bank all information reasonably required by it with respect to the hypothecated property to allow the Bank to verify whether the Debtor follows with the covenants and obligations contained herein and in any Credit Agreement. The Debtor will inform the Bank of any fact or event which may adversely affect the value of the hypothecated property or the financial condition of the Debtor.

5.7 Certificate of Location  The Debtor will provide the Bank with a certificate of location addressed to the Bank and the use thereof for mortgage financing purposes will have been authorized by the surveyor.
5.8 Maintenance and Compliance with Laws The Debtor will protect and adequately maintain the hypothecated property and exercise its activities in such a manner as to preserve the value thereof. The Debtor will fully comply with all laws and regulations applicable to the operation and ownership of the hypothecated property including, without limitation, environmental laws and regulations.

5.9 Construction and Renovation  The Debtor will not allow any construction or renovation work to be performed on the hypothecated immovable without the prior written consent of the Bank. The Debtor will cause the work to be carried out in accordance with standard practices and with the plans and specifications that have been accepted by the Bank and, if the Credit is insured, by any loan insurer.

6.
Property taxes
The Debtor will pay when due and without subrogation the Property Taxes and, if applicable, will comply with any obligation relating thereto pursuant to the Credit Agreements. The Debtor will provide the Bank, upon request, evidence that the Property Taxes have been paid within thirty (30) days of their due date.
7.
Costs and Expenses
7.1
Obligation to Pay  The Debtor will pay all costs and expenses relating to this deed and to any legal opinion the Bank may require with respect to the validity and rank of the Hypothec.
7.2
Costs and Expenses Incurred  The Debtor will reimburse the Bank for all costs and expenses (including judicial and extra-judicial fees) incurred by the Bank in the exercise of its rights, including, without limitation, those incurred to:
a)
recover the Debt and exercise its remedies; 

b)
maintain the value of the hypothecated property; 

c)
preserve the rights of the Bank; and
d)
perform the obligations of the Debtor pursuant hereto.
Such costs and expenses will bear interest at the prime rate of the Bank in effect from time to time, plus three percent (3%). The prime rate of the Bank is the annual rate it announces as its reference rate for determining the rate of interest on loans in Canadian dollars it makes in Canada.
7.3
Debit Authorization  The Debtor authorizes the Bank to debit from any bank account it may maintain with the Bank all amounts necessary to pay the costs and expenses that the Debtor has agreed to pay pursuant to the present section 7.
8.
INSURANCE

8.1
Obligation to Insure the hypothecated property  The Debtor will insure the hypothecated property and keep it constantly insured for its full replacement value against damage caused by theft, fire and all other risks against which a prudent administrator would insure the hypothecated property. The Debtor will also obtain insurance covering loss of revenue resulting from loss of or damage to the hypothecated property. The Bank is hereby designated as the beneficiary of the indemnities payable under such policies. The Debtor will cause such designation to be inserted in such policies, which must also contain customary clauses protecting hypothecary creditors in the form approved by the Insurance Bureau of Canada. Each policy will provide that the insurer must inform the Bank fifteen (15) days in advance prior to any cancellation of, significant amendment to, or expiry of, such policy. The Debtor will deliver to the Bank, on demand, a copy of each policy or evidence of its renewal or replacement.
8.2
Loss or Damage  In the event of loss of or damage to the hypothecated property, the Debtor will provide at its expenses all evidence necessary and do all things necessary to allow the Bank to collect the insurance indemnity.

8.3
Use of Indemnity  Subject to paragraph 14.3, the Bank may, at its discretion, apply any insurance indemnity to the construction, renovation or restoration of the hypothecated immovable, deliver it to the Debtor or to any other person designated as the owner of the hypothecated immovable in the land register or else apply such indemnity in whole or in part to the payment of the Debt or any portion thereof, whether or not such Debt is due.

9.
SALE OR TRANSFER
9.1
Prior Consent of the Bank  The Debtor will not sell, transfer or otherwise dispose of the hypothecated property without the prior written consent of the Bank. The Debtor will remain liable for the payment of the Debt and this deed will remain in full force and effect notwithstanding any such sale, transfer or disposition.
9.2
Subsequent Owner  Subject to the prior written consent of the Bank, the right to use a Credit may also be exercised by any person other than the person to whom the Credit has been granted and who becomes the subsequent owner of the hypothecated immovable, provided that such subsequent owner assumes all obligations of the Debtor pursuant to this deed, as well as those provided in the Credit Agreement relating to such Credit. In such case, such subsequent owner will also be considered a Debtor for the purposes hereof, the whole without any novation or release of the previous Debtor, the Bank expressly reserving all its rights and hypothecs with respect to the hypothecated property. 
10.
Rents
10.1
Rights of Debtor  The Debtor will not lease the hypothecated property in whole or in part without the prior written consent of the Bank. Even if such consent has been obtained, the Debtor will not lease the hypothecated property at conditions that are below market unless the Bank consents thereto in writing.
10.2
Restrictions on Assignment  The Debtor will not assign, in whole or in part, the rents or revenues generated by the hypothecated immovable or accept payment in advance of more than one (1) month’s rent.
10.3
Copy of Leases  The Debtor will deliver to the Bank, on demand, a copy of all leases of or relating to the hypothecated immovable and will provide any and all information relating to the rents of the immovable.
10.4 Payment of Rent  The Debtor will do all things necessary to ensure that the lessees of the hypothecated immovable regularly pay their rent and the Bank will have no obligation to inform the Debtor of any payment irregularity of which it may be aware.
11.
Rights of the bank

11.1
Inspection and Evaluation  The Bank may, from time to time and at the Debtor’s expense, inspect the hypothecated property or have it appraised. The Debtor will permit the Bank to have access to the hypothecated property for such purpose.
11.2
Performance of Obligations  The Bank may, without being required to do so, perform any and all of the obligations of the Debtor hereunder.
11.3
Collection of Rent  The Debtor may collect all rents and revenues of the hypothecated immovable until the Bank withdraws its authorization for the Debtor to do so. Upon such withdrawal, the Bank may collect such rents and revenues and will be entitled to a reasonable commission which it may deduct from any amounts collected.

11.4
Attorney  The Debtor designates and appoints the Bank as its irrevocable attorney, with power of substitution, in order to take any action and to sign any document necessary or useful for the exercise of the rights conferred on the Bank hereunder.
11.5 Before or after Default  The rights conferred on the Bank under this section  11 may be exercised by the Bank before or after default by the Debtor hereunder.

12.
Defaults and Remedies

12.1
Defaults  The Debtor will be in default in each and every one of the following events:
a) If the whole or any part of the Debt is not paid when due;
b) If the Debtor sells, transfers or otherwise disposes of the hypothecated immovable, in whole or in part, without the prior written consent of the Bank;
c) If the hypothecated immovable is abandoned or left unoccupied for a period of thirty (30) or more consecutive days;
d) If the Debtor is in default in the performance of any of its obligations under this deed, or under any Credit Agreement or under any deed registered against the hypothecated immovable;
e) If any one of the representations made in this deed is untrue;
f) If the Debtor is in default under any other contract or agreement between the Debtor and the Bank or under any other hypothec or security agreement affecting the hypothecated property;

g) If the Debtor ceases to carry on its business, becomes insolvent or bankrupt; or
h) If any or all of the hypothecated property is seized or is subject to a taking in possession by a creditor, a receiver or any other person performing similar functions.
12.2
Remedies
a)
Upon the Debtor’s default, the Bank may terminate any obligation it may have to advance any amounts. The Bank may also declare as immediately due and payable the entirety of the Debt even if it is not yet due. Upon such default, the Bank may also exercise all remedies available to it under applicable law and realize on its Hypothec, including by enforcing the hypothecary rights provided in the Civil Code of Quebec.
b)
Upon the Debtor’s default, the Bank may use and manage the hypothecated property at the Debtor’s expense with full authority to grant new leases or renew existing leases upon such terms and conditions as the Bank may deem appropriate.  The Bank may also compromise or transact with the debtors of the rents and revenues of the hypothecated immovable and may grant releases and discharges.
13.
Divided co-ownership (condominium)

If the hypothecated immovable is part of a divided co-ownership, the following provisions will apply:
13.1
Declaration of Co-ownership and Contributions  The Debtor will comply with all the provisions of the declaration of co-ownership relating to the hypothecated immovable as well as the provisions of any by-law adopted pursuant to such declaration of co-ownership. In particular, the Debtor undertakes to pay when due all contributions that it is required to make toward common expenses and contingency funds.
13.2
Hypothec  The Debtor hypothecates its rights deriving directly or indirectly from the declaration of co-ownership and any by-law adopted pursuant to such declaration, including without limitation all claims the Debtor may have against the syndicate of co-owners. Such rights and claims form part of the hypothecated property pursuant to this deed and are hereby hypothecated for the purposes and in the sum indicated in paragraph 3.1 above. 
13.3 
Rights to Vote  The Debtor irrevocably authorizes the Bank to exercise the voting rights that it holds under the declaration of co-ownership. The Debtor undertakes to sign any document required by the Bank to allow it to exercise such voting rights. The Bank agrees that the Debtor may continue to exercise its voting rights until a notice in writing to the contrary is addressed by the Bank to the board of directors of the syndicate of co-owners. The Bank may also request that notices of meetings be sent to the Bank directly.
13.4  
Insurance  The Bank acknowledges that in event of loss or damage, the provisions of Article 1075 of the Civil Code of Quebec relating to the use of an insurance indemnity in respect of a co-ownership will prevail over the provisions of section 8 above.
14.
Credits Insured by CMHC

For any Credit insured by CMHC, the following provisions will apply in addition to the other provisions of this deed, and, in the event of conflict, the following provisions will prevail over such other provisions of this deed.
14.1
National Housing Act  The National Housing Act will apply to any Credit insured by CMHC acting as loan insurer. 



The Bank may cause any Credit to be insured by a loan insurer or include it in a national securitization program for residential loans administered by CMHC, without the Debtor’s consent and without having to provide notice to Debtor, guarantors or other persons.

14.2
Insured Credit
Subject to the provisions of section 14.3, any insured Credit will be separate and distinct from any uninsured Credit that may be secured by the Hypothec. Regardless of other provisions of this deed and any Credit Agreement, upon default occurring, the Insured Credit will have priority over any other uninsured Credit as to payment, collection, enforcement and realization.   
14.3
Securitization program administered by CMHC

Regardless of any other provisions of this deed and of any Credit Agreement, if an insured Credit is included in a securitization program of CMHC, the Bank undertakes the following in favour of the loan insurer and administrator of the program:

a) Not to exercise its remedies resulting from the Hypothec for any uninsured Credit, without discharging the Hypothec in favour of any person, including the Debtor; and

b) Not to exercise any consolidation, cross-security or cross-default rights which could exist in favour of the Bank relative to any Credit.
14.4 
Property Taxes  The Bank may authorize the Debtor to pay the Property Taxes directly to the applicable taxing authorities, subject to any condition that the Bank may impose from time to time. The Bank may, however, withdraw such authorization at any time and the Debtor will thereafter be required to pay the Property Taxes in accordance with the provisions of any Credit Agreement.
14.5
Insurance  In addition to its obligations pursuant to section 8 above, the Debtor will deliver to the Bank without delay a certificate of insurance for each insurance policy it is required to obtain.

14.6
Inspection  The agents of CMHC and of the program administrator may inspect the hypothecated immovable in accordance with the provisions of paragraph 11.1. Without limiting the generality of the foregoing, the Bank, CMHC and their respective agents may enter the hypothecated immovable to carry out, at any reasonable time, environmental assessments, tests, inspections or studies as the Bank or CMHC may deem necessary. All reasonable costs of any such assessments, tests, inspections or studies will be immediately due and payable by the Debtor and will be added to the Debt. The Bank, CMHC and the program administrator or their respective agents will not be considered hypothecary creditors in possession of the hypothecated property because of the exercise of the foregoing rights.
14.7
Interest Adjustment Date  The definition of the interest adjustment date for the purposes of any Credit insured by CMHC is as specifically provided in any applicable Credit Agreement.
14.8
Exclusive Jurisdiction of the Courts of Quebec  Any legal action regarding the interpretation or enforcement of this deed will be brought before the courts of Quebec and the parties acknowledge the exclusive jurisdiction of the courts of this province in this regard.

15.
Consumer Protection Act
15.1
The provisions of the present section 15 will apply in the following cases:

a)
if the Debtor is a consumer within the meaning of the Consumer Protection Act; and
b)
if the Hypothec is not first ranking. 
15.2
If a Credit is repayable in periodic installments and the balance owing at the end of the term granted for its repayment, as the case may be, exceeds the amount of the periodic installment, the Bank may only demand payment of such balance thirty (30) days after having given the Debtor written notice of its intention, unless such balance becomes due following a default by the Debtor.
15.3
The Debtor acknowledges having received a notice disclosing the cost of borrowing on the       day of      , a copy of which is attached to this deed and forms an integral part hereof after having been acknowledged as true and signed for identification by the parties of this deed with and in the presence of the undersigned notary.
16.
General Provisions
16.1
No Substitution or Subrogation  The Hypothec is in addition to and not in substitution for any other hypothec or security interest held by the Bank. The Debtor will not, without the written authorization of the Bank, subrogate a third party in the Hypothec and the rights of the Bank.
16.2
Continuing Security  This Hypothec is a continuing security and will subsist notwithstanding the performance from time to time, in whole or in part, of any of the obligations secured. Any future obligation secured by this deed will be considered an obligation for which the Debtor has obligated himself again under this deed in accordance with the provisions of article 2797 of the Civil Code of Quebec.
16.3
No Demand for Payment  In each case provided in paragraph 12.1, the Debtor will be in default by the mere lapse of time, without the necessity of any notice or demand.
16.4
Application of Payments  Any amount collected by the Bank in the exercise of its rights may be held by the Bank as hypothecated property or may be applied to the payment of the obligations secured , whether they are due or not. The Bank will decide how any such amount will be applied.
16.5
Limitation of Liability  The Bank will not be required to exercise its rights hereunder and will not be liable for the non-exercise of such rights. The Bank will only be required to exercise reasonable care in the exercise of its rights and the performance of its obligations. Moreover, the Bank will only be liable for its intentional fault or gross negligence.
16.6
Rights and Remedies of the Bank  The exercise by the Bank of any right does not preclude the Bank from exercising any other right. All rights of the Bank are cumulative and not alternative. The failure of or forbearance by the Bank to exercise any right under this deed does not constitute a waiver of the later exercise of such right. The Bank may exercise its rights hereunder without being required to exercise any remedy against the Debtor or any other person liable for the payment of the obligations secured hereby or to realize on any other security held for the payment of such obligations. Furthermore, the rights and remedies of the Bank may be exercised against all the hypothecated property or separately against any portion thereof.
16.7
Use of the property  If the Bank has possession of the hypothecated property, it will have no obligation to maintain the use for which such hypothecated property is normally intended, to make them productive or to continue their use or operation.
16.8
Delegation by the Bank  The Bank may delegate the exercise of its rights or the performance of its obligations hereunder to another person. In such event, the Bank may provide that person with any information it may have concerning the Debtor or the hypothecated property.
16.9
Successors  This deed is binding upon the Debtor and enures to the benefit of the Bank and any successor thereof by way of amalgamation or otherwise.

16.10
Election of Domicile  The Debtor, in accordance with Article 83 of the Civil Code of Quebec, elects domicile for purposes of execution of this deed and the exercise of rights hereunder, at the Office of the Clerk of the Superior Court for the district in which the Immovable is located.
17. Solidary Obligations
If the word “Debtor” designates more than one person, each such person is solidarily liable to the Bank for the performance of all obligations provided in this deed.
18. Applicable Law
This deed is governed and construed in accordance with the laws in force in the Province of Quebec.

19.
Language
The parties have agreed that this deed be drawn up in English and French and that the documents relating to it may be drawn up in English. 
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